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 On March 23, 2009 the City of Carlsbad, an intervener in the above-referenced 
proceeding, submitted ten data requests (numbers 142 – 151) requesting responses from the 
Carlsbad Energy Center Project (“CECP”).  On April 9, 2009 the CECP informed the City that 
“Applicant has no further intent to respond to the City’s data requests at this time.”   
 
City Request 
 
 Although the City continues to believe that all the information requested in these ten 
requests is necessary to complete a comprehensive analysis of the issues in this proceeding and 
required for a decision, the City will forego nine of its requests at this time.  The City will 
attempt to obtain the information sought in nine of these requests through other pathways.   
 

This Petition requests the Assigned Committee order the CECP to respond to its data 
request number 148, 
 
  “Provide or prepare, if necessary, visual simulations of the CECP, 
  including the proposed switchyard adjacent to the West Hotel, 
  which incorporates the widening of I-5, the double tracking of 
  the LOSSAN rail corridor, the Coastal Rail Trail and the Carlsbad/ 
  Vista Sewer Interceptor.  Include safety features, such as barrier  
  walls, related to I-5 and the Coastal Rail Trail.”   
 
 The projects that the City wants to have included in the simulation are reasonably 
foreseeable projects necessary for a complete cumulative analysis of the CECP project.  The City 
fears that an incomplete cumulative analysis will fail to identify the significant adverse 
cumulative impacts resulting from construction and operation.  The City is requesting the 
Assigned Committee to order CECP to produce the simulation and to include the listed 
cumulative projects in that simulation. 
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CECP Objection 
 
 The CECP objects to providing the requested information and offers three separate 
reasons for not responding to the data request: (1) the requests are untimely, (2) the information 
sought exceeds the scope of this proceeding and (3) it would require the CECP to hypothesize 
about projects outside the scope of  CECP and their potential effect on CECP.” 
 
 
City Response 
 
 The City believes the objections of the CECP are totally without merit.  The City believes 
CECP is more than willing to produce another site simulation, but strongly objects to the 
development of a complete cumulative analysis.   
 

As discussed below, the City is again requesting the information because CECP has failed to 
answer previous data requests.  Also, no one could argue that the scope of the CEC inquiry 
includes cumulative impacts from reasonably foreseeable projects that, cumulatively, result in 
significant adverse environmental impacts. 
 

(1) Untimely.   
a. The City would have some degree of sympathy for the CECP but for two very 

important facts. One, a very similar request was made of CECP on September 11, 
2008.  This data request was based in part on CECP’s June 2008 major revision 
titled “Project Enhancement and Refinement”. The CEC Staff included these 
requests in a letter to CECP dated September 19, 2008.  In the cover letter Staff 
stated: “we understand that you will ultimately provide data responses to all the 
questions asked.” 
 
CECP has to date refused to respond to many of these data requests, including  
Data Request 62, which  reads: “Provide a comprehensive site plan which 
includes CSDP, the sewer interceptor, the I-5 widening, and the CECP.”    
Although data request 62 does not mention the LOSSAN rail track widening or 
the Coastal Rail Trail, the intent was, and is, to have a comprehensive depiction of 
the project on the selected site showing all probable future projects.  CECP failed 
to object to the September requests and has never provided responses. 
   

b. Second, the 180 day limit on data requests is subject to a Commission 
determination of good cause.  The City believes that a desire to evaluate the 
project as proposed, along with reasonably foreseeable future projects, constitutes 
good cause. 

 
(2) The scope of the proceeding.  The scope of the CEC AFC proceeding includes an 

analysis of cumulative impacts. (14 CCR 15130 (a)) The CEC Staff in the Ivanpah Solar 
Electric Generating System proceeding (07-AFC-05) published a thorough cumulative 
impact analysis.  In the Ivanpah analysis Staff created a list of “probable future projects” 



that includes projects where the environmental report is in progress (high speed train and 
airport expansion) and one where there will be a future filing (115-kV transmission line).  
The Ivanpah example should be viewed as a guide for future cumulative analyses.  In this 
proceeding, Staff recognizes that the Vista/Carlsbad Interceptor Sewer Project, the 
Coastal Rail Trail and the new switchyard are probable future projects as they are 
discussed in the Preliminary Staff Assessment.  A description of the LOSSAN rail double 
track was filed on May 9, 2009.  The only remaining item, and the one that CECP has 
argued is too speculative to include, is the I-5 widening project. 

 
(3) Hypothesize about projects outside the scope.  In a Status Report filed January 30, 2009 

CECP describes the Highway I-5 widening project “while the widening of Interstate 5 is 
a foreseeable event, its potential impact on CECP, if any at all, is purely speculative.” 
(Status Report 4, page 4).   
 
The Caltrans project is not speculative.  Caltrans filed a letter, dated February 5, 2009, 
with this Commission (attached) where it describes the I-5 widening project.  The project 
started in the 1990s, its public input process began in 2004, it is being funded, in part, by 
a 2005 county-wide voter-approved local sales tax.  The City believes this project is not 
speculative at all and CEQA demands that it be considered in the Commission’s 
cumulative analysis.  Staff opined that there may be significant adverse impacts in a 
proper cumulative analysis. 
 

“A potential significant cumulative visual impact may be created as a 
result of the combination of the proposed Carlsbad Energy Center 
project and the North Coast Corridor Interstate HOV/Managed Lanes 
project being proposed by California Department of Transportation, 
which affects Interstate 5 bordering the Carlsbad Energy Center Project.” 
       Staff PSA p. 4.12-1 

Caltrans agrees with Staff.  Caltrans, in its February 5 letter, concludes that all 
four alignments being considered “require the removal of the existing earth berm, 
associated landscape and acquisition of plant property”.  Without the berm and the 
screening that it provides, there is likely to be the “significant visual impact” that 
concerns Staff.  The Assigned Committee needs to force CECP to respond to the City’s 
data request 148 so that the cumulative analysis can be created that includes the impacts 
from all reasonably foreseeable projects.   

 
 
Conclusion 
 
 The information that would be contained in a complete response to data request 148 
would aid the Staff, other parties and the public in their evaluation of CECP impacts.  The City is 
fearful that the CECP, along with the Highway I-5 widening and other projects affecting the 
CECP site, may cause unmitigatable, adverse environmental impacts that would fall directly on 
the citizens of Carlsbad.    
 



 
City Request 
 

(1) Direct CECP to respond to Data Request 148 in a timely manner 
 

(2) Clarify that the projects to be included on the visual simulation are all reasonably 
foreseeable projects, which should be considered in the Staff cumulative analysis.  
These projects are the I-5 widening, the coastal rail trail, LOSSAN rail track 
widening and the sewer interceptor project. 

 
The City is prepared to participate in oral argument on this issue if the Assigned Committee 
determines that a hearing is necessary. 
 
Dated: April 16, 2009 
 
 
 
        _____/S/ Allan J Thompson_______ 
         Allan J Thompson  
         21 “C” Orinda Way, #314 
         Orinda, CA 94563  
         (925) 258-9962 
         allanori@comcast.net 
 
         Ronald Ball 
         City Attorney 
 
         City of Carlsbad       
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Declaration of Service 
 

I, Allan J Thompson, declare that on April 16, 2009 I deposited a copy of the attached “City of 
Carlsbad Petition to Compel Response to Data Requests”” in the United States mail with first 
class postage thereon fully prepaid and addressed to the Energy Commission docket office and 
sent transmission by electronic mail consistent with the requirements of California Code of 
Regulations, title 20, sections 1209, 1209.5 and 1210.  All electronic copies were sent to all those 
identified on the Proof of Service list above. 
 
I declare under penalty of perjury that the foregoing is true and correct. 
 
April 16, 2009 
 
 
 
 
 
 
 
       ___/S/ Allan J Thompson______________ 

Allan J. Thompson 
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